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ITWU2I PRESCURED FCR REVIEW © 
I. las the accentance of anvellent's “uilty nlea a 
violation of his Fifth Amendment right against double jeopar- 
ay? 

II. Did the court err in sentencing appellant to a term 

of years to be served consecutively to a term then being 
served for the same offense? 

III, Did the court comply with the provisions of Rule 11 


of the Federal Rules of Criminal Procedure in accepting 


apvellant's guilty vlea? 


REFERENCE TO RULINGS 


The court below sentenced appellant to a period of 3 to 


9 vears, said sentence to run consecutively to any sentence 


then beinz served. (Sentencing transcript, P. 4) 


STATEMENT OF THE CASE 
The appellant, Benjamin I. Nichols, petitions this Court 
to review and set aside his conviction and sentence on 


guilty in the United States District Court for 


a plea of ¢ 
the District of Columbia on one count of assault with a 


dangerous weapon, 22 D. C. Code 502. 


— ee ee TS 


*This case was not previously before this Court. 
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STATEMENT OF FACTS 

On October 24, 1969, appellant pleaded guilty on one 
count of assault with a dangerous weapon. Gare te 3) He 
pleaded not guilty on the remaining 14 counts of the in- 
dictment against him. Appellant Nichols and two others 
had been charged in connection with a robbery of the 
National Capitol Bank of Washington on October 22, 196%. 
(see Indictment in Criminal Case File) At the time of the 
plea the judge Getermined that appellant was represented 
by an attorney who had consulted with him. ( P.T. 3) 
The judge acvised appellant of his right to a jury triel 
and to be confronted by any witnesses against him. @. T. 4) 
The judge asked if appellant was making his plea because he 
was guilty and not because any threats or promises | had 
been made to him. ( P.T. 4-5) He discerned that appellant 
knew that the maximum sentence for the charge was ten yearse 
( P.t, 5) The court accepted the guilty plea ( Pat. $) 
and on December third, 1969, sentenced appellant to 3 to 9 
years, the sentence +o run consecutively to any other sentence 


+) i 
then being served. ( S.T. 4) © 


At the time of his plea and sentencing appellant was in 


fact serving a sentence elsewhere. He and the men) indicted 
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i»p 7." refers to pages of the transcript of the plea. 


23.7." refers to pages of the transcript of the sentencing. 
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with him had deen tried and convicted and sentenced in the 
State of Yaryland in January of 1959 on charces of larceny 
arising out of that same robbery of the National Capitol 
Rank on October 22, 195%.2 This fact was brought out at 
the time of sentencing, but not at the time of the plea. 


Coser), 


STATUTE INVOLVE 


Federal Rules of Criminal Procedure 


Rule ll. Pleas....The court may refuse to accept a plea 


of zuilty anc shall not accept such plea or a plea of nolo 
contendere without first addressing the defendent personally 
anc determining that the plea is made voluntarily with the 
understandinz of the nature of the charze and the conse- 


quences of the pleadese. 


ARGUMENT 

We TES ACCEPTANCE OF APPELLANT'S 

PIZA CF CUILTY VIOIATED HIS FIFTH 

AVEFD MENT RIGHT AGAINST DOUBLE 

JECPARDY 

The Fifth Amendment of the United States Constitution 

vrovides “nor shall any verson be subject for the same 
offense or be twice put in jeonardy of life and limb." 
In the instant case apvellant was twice indicted and twice 
convicted of the same offense, robbing the National Capitol 
Rank of Washineton on October 22, 196%. Such double in- 
gictment and double conviction was in Cirect violation of the 
3See Indictment of the State of laryland 4nd docket entries — 
in Criminal Case S481 of the Circuit Court for Prince George's 


County, State of “arylanc, both documents having been lodzed 
with this Court. 


vords and spirit of this Amendment, words which cetail 
one of ovr most vital rights. The Supreme Court has 
twice in the vast year given new life and emyhasis to 


he ve Swenson, 397 U.3. 43 4 (1970); Walle er 


these words. 


In Ashe, in avplying the 
stonnpel to criminal cases, the Court 
noted the neec for realism and rationality in this area. 
ne, sunre, at Yl, 1. Waller the Court hele that the double 
jeopardy clause vrohidits Goubdle trial and conviction on the 
same offense by 2 state and a city within that state. 
In this mocern aze of easy movement from one jurisdiction 
to another, when our onte..immense land has become imneasur- 
ably smaller, it is no more rational or realistic to aiiiow 
| 
trial ane conviction for the same offense in two sevarate 
| 


states, nor 2 state anc the District of Columbia, than it is 


to allov trial ane conviction in a state and a city. 


Thie ics particularly evident in areas like that of }etrppolitan 
a 


Yashinztton, D. C., en area which is for so many nurposes @ 
functional whole, and yet encompasses the District of Colum- 
bia and varts of two separate states. The conviction of 
appellant by the District of Columbia after his conviction in 
Marylend for the same offense violatedé his Fifth Amendment right 
avainst couble jeoparcy. : 


AYMIMOTID TUT 
CCPMSECUTIVEL 


SERVED FOR THE 
Avpellant was convicted in January of 1949 in 
Maryland on charges of larceny arisinz from a robbery of the 
National Capitol Sank of Washington. He was sentenced to 2 
In October of 1969, he pleaded guilty 
of Columbia to one count of a fifteen count 
indictment arising out of the same bank robbery. The 
judge, avare of the sentence beins served in 7arylanc, 
nonetheless cemvenced him to a term of three to nine 
such term to run consecutively to the Maryland 
sentence.  iucn Gouble punishment constitutes 2 violation 
anvellant's richts anc shoulé not be allowed to stand, 
fais Court has examined the question of couble 
nunishment in the vast. In Incram ve U.S., 122 Uede AnveDeSe 
334 (1955) 
nunishments. Using the rule of lenitv, the Court held in 
each cace that, in licht of the uncertainty as to 
whether Conrcress intended there to be consecutive 
sentences 


transaction, they would take the less harsh reading 


and decice avainst consecutive sentences. In Ingram this 


Court notec that the Suoreime Court has favored consecutive 
sentences only in the case of narcotics. Ingram, supra at 
335. In Irby ve U.S+, 129 Ue3- And. DC. 17, 390 F.20 


832 (19£7), this Court consicered the problem of consecutive 


sentences en banc. The Court appointed an amicus our jae. 


to examine thorouchly the problems involvedc in consecutive 


sentencing anc the use of the rule of lenity. Amicus 
nresented a review of the law in this ane other jurisdictions 


and reconmendec that the rule of lenity be replacec by a 


suvervisory rule that consecutive sentences not be 
riven for offenses arisins out of a sinzle course of 


conduct unless (1) the judze found that the defendant 


was not motivated by a single intent and objective, ané 


(2) the jucce recited the reasons why he felt a consecu tive 


sentence necessary to achieve one of the recognized: 


sentencing coals. (See Brief of Amicu Curiae, Sees 
| 
UsSs, No. 19, 9°%.) This Court die not pass on the merits 
s* vroposition for it found Irby an unsuitable 


such Cecision. Irby was an old case; the | judge 
was deac anc the recore most uninfornative as to the facts 
of the case, This Court sugeestec that in the future, a 
judze contemmlatin= consecutive sentences should cet the 
facts of the case on the record. Although the judge dic 
not do so here, this case is a recent one and an excellent 
one for acontion of the suscested Irby rule, Here the 
offense cahzzed in larvlanc¢ ane the District of Columbia 
arose owt of & single course of conduct, the robbery of 
the National Capitol Sank of Washington ane the carryinc 
away of the stolen money. The robbers had a single 


obiective, to take the money and keep it. Appellant did 
| 


not have a Dac criminal record. (S.T. 3.) The maximum 


= 

of the combined Varyleand anc District sentences given was 
nineteen years, 2 neriod of time lonzer than appellant 
could have received for either of the offenses econ 
The juc~e cave no reason for his use of 2 consecutive 
sentence althouch counsel for appellant had urged that 
avpellant =¢ con 2 sentence concurrent with that in 
“eryland. (ST. 2-3.) Under the surcestec rule of Irby 
appellant shoule not nave been eiven consecutive sentences. 
It is urcec that this rule be adopted and that anpellant 


not be nunished <wice for the same offense. 


Ill. TH court BELOW DID NC2 
cc’ PLY WITH THE PROVISIONS C¥ 
11 OF THE FEDERAL RULIS CF 
HAL PROCEDURE IN ACCEPTILS 
mts PLHA CF GUILTY 
Federal Rules of Criminal Procedure 
provices ~net the court shall not accept a suilty plea 
"withous first acdressine the cefendant personally ana 


ageterminin: thet the vlea is mace voluntarily with 


understancinz of the nature of the charze anc the conse~ 


quences of the lea." Under the holcing ine: 


=, 859 (1955), the trial judge must comply 


precisely with the requirements of this rule. The jucve 
must pexsonally inouire of the Cefencant 2c to his 


uncerstencin® both of the charze ana of the consequences of 
ie Violation of 22 D.C. Code 502 carries a maximums 
sentence of ten years. Violation of Art. 27,S5ect. 340 of 
Marylanc Code carries 4 maximum sentence of fifteen years 
in a penitentiary or ten years in a house of correction 

or jail. 


of hie nlea. Inquiry by any third party will not suffice. 
The vleas constitutes an admission of each of the elements 


of the crime. In order for it to be a knowing and : 
voluntary admission the defendant must possess an under- 
standin= of the law in relation to the facts of his own 
CaS. | 
n the instant case appellant pleaded muilty to a 

charce of assault with a dangerous weapon. At no time 

on the recoré cid the judge examine the appellant as 

ti his uncerstandine of the elements of the ovfense of 
assault with a danzerous weanone It was not proper to 
assune that anvellant knew what all these elements were 


or that he inex: that each of the elements must be present 
| 


beofre there could be considered to be an assault with a 


dangerous weapon. ‘The juege cid not ascertain what conduct 


appellant acmitted. @yus he could not know if the facts 
admittec constitutec the -¢rime to which appellant pleaded 


“uilty. 


ie ve 


thy further requires that the judge satisfy 


himself that a factual basis exists for the defendant's 
plea. In this case the judze brought out none of the facts. 
He acceptec a plea of suily of assault with a danzerous 
weapon without first finding out what weapon, if any, 

was use; he in no way explored the circumstances under 


which the assault allecedly occurred. Without such 


questioning he coulé nov pe certain that there was 


e939 
factual basis for the plea. 
It was not Gemonstrated that appellant fully 
nderstooé the consequences of his ylea. While he Knew 
thet the maximum sentence could be ten yeare, it is 
Goubtful thet he realized that this sentence could be 
mace to run consecutively to one already being served for 
vovbery. The judze mace no attemot to 
shat his sentence could, in effect, be 
Sverican Dar Association, in its succested 
Sleas of cuilty, has assertec that the 
nossibility of consecutive sentences is a consequence of 
which cefencants should be avnurisec. (See suvszested 
stangare 1.4(c)iii.) Sy not ageterminine whether appellant 


fully un¢erstooc the consequences of his plea, the jucze 


arain failed to comply with the provisions of Rule il. 


In Hallicey ve UsSe, 39% U.S. %31 (1959), the 


“Carthy vas applied to all cases after Avril 
“nis case in which the guilty plea wes 

accented Cetober Qh Y the judre dic not meet the 
requirenents of Rule As the Suoreme Court notec. in 

SPAS not too much to require that before 
sentencing a man to years of imprisonment, the District 
Court shoulé tae the few minutes necessery ees to 
Getermine whether (defendants) unceretand the action 
they are takinz.” Under the rule of McCarthy, this 


apvellant must be afforced the opportunity to plead anew. 


are) = 
CONCLUSION 
For the above reasons, appellant submits that 
the conviction of the court below should be vacated and 
the indictment dismissed, or in the alternative, that 
\ 
the sentence of the appellant should be changed to run 
concurrently with the sentence being served in Varyland, 


or, in the alternative, that the appellant's suilty plea 


maa 

should be withéravm and the appellant be allowed to 
L i 
| 


plead anew. 


Respectfully submitted, 
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